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Sex Offenders and Sexually Violent Predators

Background

Since 1990, the United States has seen a resurgence in the enactment of Sexually Violent Predator (SVP) laws.  Similar to sexual psychopath legislation in the 1930s and 1940s, these laws allow for the indefinite civil commitment of sexually violent individuals.  The early sexual psychopath laws were passed to help society deal with sexual offenders who were "too sick to deserve punishment."   In contrast to the original laws, this second-generation of commitment laws were adopted as public safety measures to extend the incapacitation of offenders who had already served criminal sentences.  Although these new laws have come under the scrutiny of the scientific and legal communities, SVP laws continue to enjoy constitutional and popular support.  

Since the passage of Megan's Law in 1996, which mandates that the public be notified when serious and high-risk sex offenders reside in, are employed in, or visit their community, the public has demonstrated a heightened awareness of the danger that sex offenders in their communities may bring.  Indeed, the public has demanded that their elected officials address the problem from a public safety perspective.

Description of SB 1128 and Jessica's Law 

Several measures dealing with sexual offenders were considered by the Legislature during the 2006 session.  Two significant measures became law in 2006: SB 1128 and Proposition 83, which established Jessica’s Law.  SB 1128 became law on September 20, 2006 and Jessica's Law was overwhelmingly approved by the voters on November 7, 2006. 

· SB 1128: This bill enacts the Sex Offender Punishment, Control, and Containment Act of 2006 and makes specified legislative findings and declarations concerning sex offenders.  The bill amended existing statutes and created new crimes, all with a focus on tougher laws for sex offender. The provisions of the bill mirrored the improvements mapped out in Proposition 83 - Jessica's Law - which appeared on the ballot just a few weeks after SB 1128 became law. 

Even prior to SB 1128 was enacted, sex crimes and child abuse cases were dealt with sharply however there were shortcomings with existing laws.  Now, SB 1128 has provided clarity and specificity on how sex offenders will be prosecuted.  

· Jessica's Law: Jessica's Law and SB 1128 are very similar.  However, Jessica's Law went further and addressed the concerns that had surfaced when the public asked what is being done to protect the community and its children when sex offenders are not behind bars but living in communities.  In response, the new law implemented restrictions on where sec offenders could live and how they will be monitored.  

Since Jessica's Law became law after SB 1128, it wipes out any conflicting amendments made by SB 1128.  For crimes committed after September 20 but prior to November 7, 2006, SB 1128 governs.  

reases penalties for sex offenses, requires GPS devices for certain registered sex offenders, limits where registered sex offenders may live, and generally makes more sex offenders eligible for commitment as sexually violent predators.

The day after Proposition 83 was approved, several appeals were filed and the implementation of Jessica's Law was stalled.  All appeals have been resolved and Jessica's Law is in full force, as written.  Two vulnerable points remain and it is anticipated that future lawsuits will be filed. Those provisions are: lifetime GPS - after a supervision period has ended and the provision that a sex offender may not reside within 2000 feet of a school or park.  

Sex Offender Management

Sex Offenders in California

There are approximately 105,000 persons in California that are required to register as sex offenders.  About 22,500 registered sex offenders are in state prisons with nearly 750 leaving prison each month.  Since January 1996, more than 80,000 registered sex offenders in state prisons have been released - the vast majority of these individuals have not been classified as Sexually Violent Predators (SVP).  

All sex offenders pose a risk to the community.  However, it is of particular concern that certain offenders pose a significantly higher risk of re-offending or that any re-offending on their part would result in extreme levels of harm to the community.  In 2001, the National Center for Sex Offender Management stated "While any offender's subsequent re-offending is of public concern, the prevention of sexual violence is particularly important, given the irrefutable harm that these offenses cause victims and the fear they generate in the community."

Most convicted sex offenders reside, or at some point following a criminal justice sentence, will reside in residential communities.  A comprehensive and collaborative approach to sex offender management can help to control offenders’ sexually abusive behaviors.

Sex Offender Characteristics

· Many sex offenders commit multiple crimes against multiple types of victims with whom they have varying types of relationships (adults, children, male, female, known and unknown).  This behavior is called "crossover."

· Sex offenders rarely commit just one type of offense.  Many offenders have NO official criminal record or sex crime history of any kind. 

· There is no such thing as a "typical" sex offender; however, most tend to be in denial of their offending behavior, manipulative, deceptive and secretive.  Sex offenders come from all backgrounds, ages, income levels, and professions. 

· Sexual deviancy often begins in adolescence.

· Sex offenders frequently do not commit their crimes impulsively.  They usually carefully plan their crimes or have previously fantasized about their offending behaviors. 

· Approximately 4% of sexual assaults are committed by women. 

· There is no such thing as a cure for sex offending.  However, the use of effective best practices in sex offender management can eliminate of limit the sexually abusive behavior or the disorder. 

The Containment Model 

The Sex Offender Containment Model (Model) is an approach to sex offender management that incorporates best practice standards. The Model's primary objectives are to promote and ensure public safety, victim protection, and reparation for victims.  It calls for relevant agencies and entities to coordinate, collaborate, and share information. It holds sex offenders accountable through the combined use of supervision and surveillance, treatment, and community support networks. 

A containment approach requires the integration of a collection of attitudes, expectations, laws, policies, procedures, and practices that have clearly been designed to work together.  This approach is implemented through interagency and interdisciplinary teamwork.  Consistent with the clinical treatment literature and with local protocols developed for managing cases of sexual assault, the Containment Model process consists of five components including: 

· an overall philosophy and goal of community and victim safety;

· sex offender-specific containment strategies;

· interagency and interdisciplinary collaboration; 

· consistent public policies; and

· quality control. 

Overall philosophy and goal: community and victim safety 

The lynchpin of the Model is a concept that values public safety, victim protection, and reparation for victims as the primary objectives of sex offender management.  Protection and recovery of the victim and the well-being of the community are concerns that should guide public policy development, program implementation, and actions of professionals working with sexual assault victims and perpetrators.  In this approach to sex offender management, the client is the community.  Under this philosophy, treatment and supervision modalities give priority to community protection and victim safety over the needs of the offender.  Orders for no contact with the victim are sought at the earliest opportunity.  Whenever possible, the perpetrator rather than the victim is removed from the home in cases of incest.  Confidentiality is limited as information is shared among the management team.  

The importance of employment for sex offenders must yield to public safety considerations.  Some prospective jobs such as a school bus driver would be considered high-risk because of the access offenders would have to potential victims.  The energy and commitment of the probation and parole officer to provide the structure for the sex offender to remain safely in the community is of paramount importance. 

Sex offender-specific containment: individualized case management system 

This component of the Containment Model focuses on an approach to case processing and case management that can be tailored to the individual sex offender and his or her deviant sexual history. Effective initial and ongoing risk assessment by treatment and supervision staff is essential to successful containment. This approach rests on the dual premise that sex offenders are solely responsible for the damage they inflict and that they must held accountable for their inappropriate thoughts and feelings that precede their crimes as well as for their illegal actions.  Through this approach, the Containment Team can most effectively identify high‑risk conduct for each offender and provide intervention prior to recidivism and the creation of new victims. 

Three elements work together to contain the sex offender: 

· Long-term sex offender-specific treatment to help offenders learn to develop internal control.  This includes the use of trained and skilled mental health professionals to assist sex offenders in achieving personal control of their deviant sexual impulses, thoughts, feelings, and behaviors.  Treatment also focuses on the future ramifications and consequences to victims and the offender if high risk or sexually abusive behavior continues. 

· Formal supervision and monitoring to exert external control over offenders.  Probation and parole agencies apply pressure through clear expectations and through the use or threatened use of sanctions to ensure that the offender complies with specialized treatment and supervision conditions.  Specially trained and knowledgeable supervision officers coordinating with law enforcement at all levels, can provide for more effective enforcement and surveillance of offenders. 

· Polygraph examinations to obtain complete sexual history information and to monitor the offender's deviant fantasies and external behaviors.   Polygraph data can provide vital risk assessment, management and compliance feedback to the treatment provider and probation/parole officer.  Maintaining close communication and acting as a team, the treatment provider, probation/parole officer, and polygraph examiner form a triangle of containment, with the offender in the middle.  Sex offenders must waive confidentiality of the information they divulge because containment depends on the frequent sharing of information by and among team members, other criminal justice professionals, family members, and others, such as employers and church officials. 

Collaboration: a multidisciplinary approach 

The creation of intra-agency, interagency, and interdisciplinary teams to develop, implement, and monitor policies, procedures, and protocols forges a unified and comprehensive approach to sex offender management.  Examples of such teams include the following:

· interagency policy and protocol committees;

· law enforcement/child protection partnerships;

· case management supervision teams of probation/parole officers, treatment providers, and polygraph examiners, among others; and

· intra-agency networks of specialized probation and parole officers. 

Consistent public policies 

No matter how good the design and implementation of sex offender-specific containment practices are, they cannot function at peak effectiveness without the support of informed, clear, and consistent public policies.  Ideally, local criminal justice practitioners - those directly involved in treating and managing sex offenders - should be included or consulted when forming legislative policies.  Whenever possible, practitioners should help shape legislative mandates, executive orders, and agency policies and protocols that support and advance the public safety priority of sex offender management. 

Quality control 

To maintain the integrity of the Model, a quality control function should be implemented to include:

· monitoring to determine whether the prescribed implementation strategies and interagency policies and practices are in place and functioning as intended; and

· evaluating to assess whether what is in place is producing an impact and, if so, its magnitude. 

Quality control, therefore, can provide an objective means of documenting program success, identifying implementation and operational problems, and guiding program refinements. 
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Continuous Electronic Monitoring 
The legislative debate over beefing up punishments for certain sex crimes, the creation of lifetime monitoring schemes, residential restrictions, and the release of incarcerated sex offenders comes at a pivotal time in California's corrections history.  The Schwarzenegger administration has reorganized the California Department of Corrections and Rehabilitation (CDCR), putting an emphasis on rehabilitation in its corrections policy.  The agency has committed to incorporation of evidence-based research into its programming process. 

As this current legislative activity makes clear, electronic monitoring and living restrictions are the touchstone of current political efforts to deal with sex offenders that have been returned to the community.  With the passage of Jessica's Law and SB 1128, California is embarking on one of the most widespread uses of residency bans and electronic monitoring.  Jessica's Law mandates Global Positioning Satellite (GPS) monitoring for all sex offenders released from prison who have been convicted of a felony that requires them to register as a sex offender.  

Historical Use of Electronic Monitoring 

Electronic monitoring has been used on offenders as a diversion program or as an  alternative to incarceration since the 1980s.  Its use as a supervision tool for sex offenders released to the community is a more recent phenomenon.  Legislators have turned to electronic monitoring in part because recent technology involving GPS has made it a better fit for supervising sex offenders. The old technology, radio frequency monitoring, is largely used to enforce curfews and house arrest.  While radio frequency technology can tell officers whether an offender is at a given location, it provides no information on the offender's whereabouts once he is out of range of the receiver.

Two types of newer GPS technology can fill the gap.  Offenders under GPS monitoring wear a transmitter and receiver that catalog their location throughout the day.  In the "passive" GPS system, offenders intermittently connect to the monitoring center during the day and the information regarding their whereabouts, or the status of their equipment, is transmitted.  "Passive" GPS gives an after-the-fact report on where an offender has been.  "Active" GPS systems have the ability, through frequent cellular phone contact, to provide near-real time information to the monitoring center, including location and equipment status information. 

GPS technology is not perfect.  There are technical problems as well as administration challenges posed by GPS for supervision agencies.  These are beyond the scope of this paper and should be researched if the reader is in need of further information regarding these implementation issues.  It is suggested that statewide best practice standards for the use of this promising supervision tool be established to provide for consistency and relieve individual agencies of replicating work in progress elsewhere in the state.  It should also be recognized that the use of GPS as a supervision tool is very resource intensive and, like a custody bed, has a certain cost to the community.  

GPS Monitoring in Orange County  

Authorized by SB 619 in 2005, the Orange County Board of Supervisors allocated $75,000 to fund a pilot project to use continuous electronic monitoring (CEM) GPS to aid in supervising sex offenders on probation in furtherance of community safety. 

Orange County Probation's pilot program had five goals:

· to develop and implement CEM with GPS as a supervision tool to enhance the ability of the Probation Department in fulfilling its mission of protecting the community from criminal or harmful acts committed by those on probation;

· to improve the ability of officers to more effectively detect high-risk conduct and expeditiously initiate interventions to reduce or eliminate risk to the community;

· to increase compliance with court orders and probation conditions by offenders on probation through deterrence based on the offender’s knowledge that there is no longer anonymity related to his whereabouts;

· to effectively incorporate CEM with GPS into existing assessment practices to identify those offenders that are most appropriately supervised with this tool; and

· to effectively incorporate CEM with GPS into existing supervision practices for those offenders identified as appropriate for this level of supervision.

CEM with GPS has shown great promise as a tool to enhance the supervision of offenders released into the community.  The County placed 25 offenders on supervision using CEM with GPS and 15 remained on active supervision at the end of 2006.  Experience gained from each offender has increased the understanding of the use of CEM with GPS.  A number of cases provided very clear examples of the benefits to community protection that could not have been achieved without the assistance of this level of supervision.  The Probation Department continues to build on the lessons learned throughout the first year and has specific recommendations, made in this report, for future use of this innovative technology in furthering the goal of community safety in Orange County.  

Prior to the passage of SB 619, Orange County Probation had explored the use of GPS technology as a condition of probation requiring a court order in each individual case, as there was no prior statutory support for its use.  Funding from the Board of Supervisors for a pilot program was approved for up to 20 units at any given time and was to be used as a supervision tool in cases involving sex offenders.  Probation entered into a contract in December 2005 with Sentinel Offender Services, LLC to provide real-time GPS monitoring services of up to 20 probationers at any given time beginning January 1, 2006 through December 31, 2006.  The Board of Supervisors recently extended this pilot in December 2006 to run through December 31, 2007, using what remains of the previously allocated funds.  

As discussed previously, SB 1128 mandates the use of CEM for registered sex offenders on formal probation or parole rated as high risk per the State Authorized Risk Assessment Tool for Sex Offenders (SARATSO).  It also mandates specialized supervision practices for officers supervising registered sex offenders on formal probation or parole.  Jessica’s Law mandates that all felony registered sex offenders released from prison be placed on CEM with GPS for the remainder of their life.  Jessica’s Law does not define whether state or local agencies will monitor these offenders for the remainder of their lives after they are off parole.  To further support the wave of public support to keep constant tabs on sex offenders, the Governor announced funding for approximately 9,000 sex offenders on parole to be supervised on GPS with CEM.  It is very apparent that the use of CEM with GPS will be increasingly relied upon in the future for the supervision of offenders released into the community.  

CEM with GPS, the Technology

GPS is a worldwide radio-navigation system that relies on a constellation of over 24 satellites in orbit above the earth.  Each satellite broadcasts its position and the precise time by radio signals, allowing any GPS receiver to determine its location (latitude, longitude, and altitude) in any weather, day or night, anywhere on earth.  The satellites are spaced so that from any point on Earth at least four will be above the horizon. 

The Portable Tracking Device (currently called a TrakMate through Sentinel Services) carried by the probationer receives radio signals from the satellites and uses the signals from three or more satellites to calculate its own position in a manner similar to triangulation.  The geographic location plotted by this process is very accurate, usually within 30 feet or closer.

The TrakMate transmits this information to the vendor's monitoring station using cellular telephone service.  The probationer's geographic location information is then identified with a symbol representing the probationer’s location at a specific time overlaid on a map.  In addition to carrying a TrakMate, the probationer must wear an electronic transmitter, usually secured at the ankle.  The TrakMate must be within range (approximately 20-25 feet) of the probationer’s transmitter at all times in order to effectively track the probationer.  

The information obtained from the hardware is also used to generate reports available online that identifies certain events such as low battery or equipment tampering.  Immediate alerts usually indicating more serious events, such as the cutting of the transmitter ankle strap or a probationer out of range from his TrakMate, can also be transmitted by the system to the probation officer via email, pager, or phone contact.  The current TrakMate device also allows for two-way communication with offenders via cellular phone service in order to provide directives to the probationer or question him or her about their current activities.  

Resources

The $75,000 allocated by the Board of Supervisors to fund this pilot was to be used for vendor costs related to CEM with GPS equipment and support.  The pilot was implemented with no additional probation resources and was incorporated into the workload of the Adult Sex Offender Unit staff. 

Training

In February 2006, sex offender officers and the supervisor received approximately 12 hours of training from vendor staff regarding the hardware, software, and alerts utilized in CEM with GPS.  Each officer received a training manual for reference as well.  Officers already utilizing the equipment trained officers transferred to the unit after February 2006.  Sentinel staff have worked collaboratively with the department as issues have arisen requiring additional explanation or information.

Immediately after the initial training, all of the officers wore the equipment in active mode for at least a day with many officers wearing it for a week or more.  This was done to familiarize officers and the supervisor with the equipment, mapping software, and alerts, as well as to gain an understanding of what offenders would soon be experiencing.  

Selection of Offenders

Offenders with existing court orders for GPS were initially used as a limiting factor in offender selection.  Approximately 30-35 offenders had these orders in place at the beginning of the pilot.  In mid-October 2006, the pool of offenders utilized for selection was increased to include the entire unit population.  

Offenders with significant risk to the community whose case dynamics indicate that they pose a significant risk were identified based on the knowledge and experience of unit staff.  Four basic areas were viewed as useful in this determination:

· Static Risk Factors: historical factors present in offender history, including but not limited to predatory vs. home based offending, victim selection;

· Dynamic Risk Factors: factors present in case dynamics such as current mental state, availability of potential victims, stable living arrangements, supportive living environment;

· Court Orders: probation conditions appropriately enforced through GPS such as sex offender terms and conditions, prohibitions from schools, parks, bars; and

· factors making normal supervision practices difficult such as employment requiring constant travel, residential instability, frequent travel out of the local area.  

Offenders with dissimilar dynamics and supervision needs were also considered so that it would give probation staff a variety of scenarios and circumstances with which to pilot the CEM with GPS technology.

Lessons Learned by Orange County Probation

· CEM with GPS technology is a valuable tool for the supervision of offenders released into the community, accomplished through:

· Risk reductions through quicker, more effective, identification of high-risk patterns of behavior, which oftentimes are precursors to re-offending, in certain offenders.

· Risk reduction through deterring certain offenders from engaging in high-risk behaviors or criminal conduct due to the loss of anonymity of offender location, as well as impact on offenders’ perceptions of their supervision status.  

· Assessment and identification of the appropriate populations for CEM with GPS supervision is necessary to most effectively utilize this resource intensive tool for the identified purpose of enhancing community safety.

· CEM with GPS is a tool that enhances supervision, it does not replace it. 

· Use of this technology as a supervision tool requires significant specific knowledge and experience on the part of supervision agency staff. 

· Expectations of CEM with GPS as a supervision tool need to be consistent with the technology.  It does not tell us the state of mind, sobriety, associates, actions or intentions of an offender.  It does tell us the offender's whereabouts and the valuable implications of that knowledge.  It also allows us to contact the offender in the community to a higher degree and to contact him or her immediately to question activities, whereabouts and/or provide directives.  This two-way communication in real time is viewed as a vital aspect of the CEM with GPS supervision.

· CEM with GPS is very resource intensive and in a manner similar to custody beds has a certain cost associated with it.  The highest cost is not the daily cost to the vendor but rather the cost of supervision staff to effectively utilize it.  Significantly reduced caseloads are necessary and if effective around-the-clock response were implemented, this resource utilization would likely increase even more.

· A close collaboration and working relationship between the supervision agency and vendor is essential and is vital to both entities’ interests if CEM with GPS is to be successful.

· There are aspects of CEM with GPS that make it a useful tool for law enforcement agencies such as the ability to conduct surveillance, contact offenders in the community and rule offenders in or out as possible suspects when offender location is compared to criminal activity.

· Additional time in the pilot is needed and should provide more clarity and information; the current extended contract should provide an appropriate amount of time to accomplish this. 

· At this time there is not enough information obtained from this pilot to provide a research‑based report on the effectiveness of CEM with GPS, however the experiences of the pilot thus far provide interesting information as to its usefulness and success.

Suggested Recommendations from Orange County's Experience   

1. Clearly define for the public, policy makers, and the Orange County Probation Department, the role, purpose, and expectations of CEM with GPS as a supervision tool consistent with the technology and its ability to assist in the goal of enhancing public safety.

2. Identify, recognize, and accept the additional resources needed to effectively implement CEM with GPS and explore options to offset the costs of these necessary resources where possible.

3. Expand to additional high-risk populations supervised by the probation department including the Gang Violence Suppression Units, Special Enforcement Unit (violent/ weapons related offenders), Domestic Violence Unit (including stalkers) and certain other offenders such as serial residential burglars, where location information is specifically related to predatory criminality. 

4. Engage with law enforcement agencies to develop collaborative working arrangements regarding CEM with GPS offenders and the information available that would assist these agencies in their duties.

· Surveillance ability based on known whereabouts of offenders.

· Contact with offenders in the community to enforce court ordered conditions of probation such as search and seizure, no contact with minors, possess no weapons.

· Comparison of CEM with GPS location data with crime data to identify possible suspects of criminal behavior or rule probationers out as possible suspects based on their location elsewhere at the time of the crime.  

5. Coordinate resources needed for CEM with GPS as a supervision tool with other types of electronic monitoring currently in use, or envisioned in the future, such as the Supervised Electronic Confinement Program, juvenile house arrest programs, and any other supervision or in lieu of custody uses for electronic monitoring.  

6. Explore grant funding or cost sharing with local and state agencies for purposes of increasing the effectiveness of CEM with GPS consistent with public safety goals.

7. Continue with the pilot for the extension period to further develop agency expertise, experience and effectiveness of CEM with GPS as a supervision tool.  

High Risk Sex Offender Task Force

Created by Executive Order in May 2006

The High Risk Sex Offender Task Force was created in May 2006 by Executive Order S-08-06.  The task force was charged with reviewing the current statutory requirements and California Department of Corrections and Rehabilitation's (CDCR) policies on notifying, placing, monitoring, and enforcing parole policies with regard to high risk sex offenders.  The task force, co-chaired by Assembly Members Todd Spitzer (R-Orange) and Rudy Bermudez (D-Norwalk) and CDCR Secretary Jim Tilton, was composed of state and local law enforcement officials, parole representatives, and victims and community groups.  The focus of the task force was limited to a very specific group of sexual offenders comprised of those under the jurisdiction of CDCR, both in custody and on parole, and identified as more likely to sexually re-offend.  The task force did not address the broader category of offenders designated as sexually violent predators and those not currently under the jurisdiction of the CDCR. 

On August 15, 2006, the task force released its findings and recommendations to Governor Schwarzenegger on placing and overseeing sex offenders in communities.  The task force's recommendations lay the foundation for a statewide system to improve policies related to the placement, supervision, and monitoring of high risk sex offenders (HRSO) in local communities to enhance public safety. 
The Task Force recommendations include: 

· California adopt a uniform definition for an HRSO;

· the application of a risk assessment tool to determine if an inmate is a high risk offender no later than 120 days prior to being released on parole; 

· all California inmates required to register as sex offenders and those designated as high risk must receive appropriate, specialized treatment while incarcerated; 

· adopt improved procedures for notifying local law enforcement and victims prior to the release of a sex offender from prison; 

· parole supervision of HRSOs should follow the Containment Model;

· the CDCR and local law enforcement should partner to create a viable program for community education and communication specific to HRSO issues;

· adopt Legislative changes to the Megan’s law website to specifically identify HRSOs who are on parole and those that are being monitored with Global Positioning System (GPS) units;

· CDCR should assess the impact of the task force and work with the Administration and the Legislature to secure funding and/or legislative changes to implement recommendations;

· the establishment of a permanent Sex Offender Management Board; and

· CDCR should continue working with local law enforcement and communities to find appropriate and equitable housing solutions for the placement of sex offenders. 

In June 2006, one recommendation made by the Task Force was deemed critical to public safety and, at the request of the Task Force members, was sent to the Governor immediately. The Governor subsequently issued Executive Order S-09-06 which directs the CDCR to develop a pre-release program that thoroughly evaluates all sex offenders and identifies appropriate housing prior to their release from prison. This pre-release screening should ensure compliance with state residency laws and thereby eliminate the need for “temporary housing” such as in motels or too close to a school.  This recommendation is already being implemented by the CDCR parole division.

High Risk Sex Offender and Sexually Violent Predator Task Force

Created by Executive Order in August 2006

As noted previously, the Governor established the High Risk Sex Offender Task Force on May 15, 2006.  On August 15, 2006, the task force provided recommendations to improve departmental policies related to the placement and monitoring of HRSOs. 

To make certain that the task force recommendations be implemented as soon as possible to ensure public safety, Governor Schwarzenegger ordered that the Secretary of the California Department of Corrections and Rehabilitation and the Secretary of Health and Human Services create a High Risk Sex Offender and Sexually Violent Predator Task Force.  This task force, again co-chaired by Assembly Members Todd Spitzer (R-Orange) and Rudy Bermudez (D-Norwalk) was staffed by CDCR Secretary Jim Tilton.  It was comprised of state and local law enforcement officials, parole representatives, and victims and community groups, to review implementation of recommendations of the HRSO Task Force and the current statutory requirements and state and local policies on placement, notification, monitoring, and supervision of sexually violent predators. 

On December 1, 2006, following comprehensive discussion of sexually violent predator issues, the task force forwarded 26 recommendations to Governor Schwarzenegger:

· Create a single point of contact for victims to gain information about HRSOs and SVPs.  Victim participation in the process is encouraged.

· The Department of Mental Health should establish a victim advocate position.

· Enact legislation to ensure victim information is not subject to the Public Disclosure Act.

· There should be at least 60 days notice before a conditional or unconditional release hearing rather than the current requirement of 15 days.

· Increase time from 21 days to at least 60 days to locate proper placement in the community for a conditionally released SVP and to properly notify and receive input from victims.

· Increase time from 15 days to 45 days for law enforcement, victims, and the receiving community to provide the Superior Court with public comment on a recommended placement.

· To maintain public safety, as much 90 days advance notification should be made to law enforcement and receiving communities of the release of an SVP.

· The release of a previously adjudicated SVP who is not subject to parole should follow a consistent process to ensure public safety. 

· Stakeholders should hold a statewide summit on the subject of placement and housing of HRSOs and SVPs.

· Legislation should be introduced addressing victims' issues including the right to challenge placements of SVPs who have victimized them pursuant to PC 3003.

· Legislation should be introduced to amend PC 3003 (f) to include victims of child abuse. 

· Legislation should be introduced to place jurisdiction over an SVP's petition for a conditional release with the Superior Court of the county of domicile.

· The eventual definition of an HRSO should include SVPs and persons who were previously adjudicated as SVPs.

· The Department of Mental Health should adopt a formal policy that commits to the Containment Model.

· A manager from the local CDCR parole office should be a member of the community safety team established when that SVP is unconditionally released from DHS patient treatment and supervision. 

· A continued link should continue between the therapists who give treatment to an SVP while in a state mental hospital and therapists assigned to the SVP when released into the community.

· CDCR should coordinate the transition of SVPs from the Conditional Release Program to parole to ensure the continuity and level of supervision and oversight is maintained. 

· DMH should institute a pre-release planning process in advance of conditional release of SVPs in Phases III and IV of treatment to facilitate re-entry. 

· All SVPs should agree to be monitored by GPS as a condition of their release.

· Legislation should be enacted stating that the person has successfully completed all phases of DMH in-patient treatment through active participation and progress in the treatment program and that the court may not authorize conditional release unless the aforementioned is met. 

· SVPs should be required through legislation to demonstrate participation and progress in all phases of sex offender treatment. "Active participation" and Progress in treatment should be clearly defined n the statute. 

· Officers of the court should receive appropriate training regarding SVP treatment processes and procedures. 

· CDCR should ensure that parole agents are appropriately trained to manage previously adjudicated SVP populations. 

· CDCR should align its specialized sex offender treatment program so inmates receive sex offender treatment while incarcerated.

· CDCR and DMH should align the use of STATIC-99 as the risk assessment tool and screening for HRSO and SVP categories to maximize efficiency and accuracy. 

· The Legislature should re-enact three provisions of SB 1128 that were chaptered out by Jessica's Law. 

A Snapshot of Sex Offender Legislation Passed in California

There have been numerous new laws passed since California enacted the Sexually Violent Predator Act of 1996 (Welfare & Institutions Code section 6600-6609.3).  Other related California laws include: 

· SB 1143 (Mountjoy), Chapter 762, Statutes of 1995 and AB 888 (Rogan), Chapter 763, Statutes of 1995, established a civil commitment process for persons determined by the courts to be an SVP.

· AB 1496 (Sher), Chapter 4, Statutes of 1996, authorizes the Board of Prison Terms to impose a temporary 45-day hold on CDC inmates where there is probable cause that the inmate may be an SVP.

· AB 3483 Chapter 197, Statutes of 1996 (Budget Trailer Bill) authorized $10,780,000 to the Department of Mental Health for implementation of the SVP program and limits placement of SVPs at Atascadero State Hospital for the 1996-97 fiscal year.

· AB 3130 (Boland), Chapter 462, Statutes of 1996, clarifies provisions governing the civil commitment of sexually violent predators to a secure facility.  The bill expands the law to include predators who are familiar with, but have no substantial relationship with their victims. 

· SB2161 (Leslie), Chapter 461, Statutes of 1996, provides a definition of "substantial sexual conduct" involving a person under age 14.  The bill clarified that a sex offense against a child under the age of 14 meets the definition of a sexually violent offense.  Substantial sexual conduct does not require the presence of force, violence, duress, menace or fear of injury. 

· AB 1562 (Alby), Chapter 908, Statutes of 1996.  California’s Megan’s Law allows law enforcement to notify the public of serious and high-risk sex offenders who reside in, are employed in, or visit a community.
· SB 536 (Mountjoy), Chapter 19, Statutes of 1998, included an amendment to the SVP statute to clarify that the 2-year period of commitment begins on the date of the court order of commitment, without reduction of time spent in a secure facility. The bill also required that there be a finding of probable cause prior to a "pre-commitment" SVP admitted to the state hospital.  Persons already in state hospitals as "pre-commitments" must be returned to the county for a probable cause hearing.

· SB 1976 (Mountjoy), Chapter 961, Statutes of 1998, included clarification that Atascadero State Hospital is to be used to house sexually violent predators only until a permanent housing and treatment facility is made available.  This bill also requires that no more than 10 "pre-commitment" SVP state hospital patients can be returned to a county in one month to have a probable cause hearing pursuant to language in SB 536.

· SB 11 (Schiff), Chapter 136, Statutes of 1999, provides that a petition to have an offender declared to be an SVP shall not be dismissed on the basis of a later judicial or administrative determination that the individual's custody was unlawful as the result of a good faith mistake of fact or law. 

· SB 786 (Schiff), Chapter 350, Statutes of 1999, clarifies that a prior felony conviction based on a predecessor statute can be used at the time of sentencing to impose an enhancement or a term of imprisonment so long as the predecessor statute included all the elements of the current offense specified as a qualifying "prior felony conviction." 

· SB 746 (Schiff), Chapter 995, Statutes of 1999, expands the definition of prior convictions for purposes of the sexually violent predator (SVP) law to include juvenile adjudications where the minor was age 16 or older, committed a sexually violent offense, and was committed to the California Youth Authority (CYA). 

· SB 451 (Schiff), Chapter 41, Statutes of 2000, provides that an SVP may be held in custody, pending completion of the probable cause hearing.  The probable cause hearing may continue beyond the SVP's scheduled release date.

· SB 2018 (Schiff), Chapter 420, Statutes of 2000, authorizes a district attorney to request the Department of Mental Health (DMH) to perform updated evaluations of offenders subject to commitment as sexually violent predators (SVPs) for evidence at commitment and recommitment hearings.  Updated evaluations would include reviews of medical and psychological records, including treatment records and interviews.

· AB 2849 (Havice and Cardoza), Chapter 643, Statutes of 2000, expands the definition of "conviction" to include a conviction which resulted in an indeterminate sentence or probation as it relates to the SVP law. 

· AB 4 (Bates), Chapter 643, Statutes of 2001, expands registration requirements.

· AB 349 (La Suer), Chapter 843, Statutes of 2001, updates sex offender registration requirements. 

· AB 1004 (Bates), Chapter 485, Statutes of 2001, updated registration requirements of sex offenders to at lease once every 60 days for persons with no permanent address. 

· AB 2252 (Cohn), Chapter 194, Statutes of 2001, expanded the definition of sex offenses to allow this trait to be used as "character evidence" when relating to his or her conduct on a specific occasion. 

· AB 2539 (Rod Pacheco), Chapter 829, Statutes of 2001, added crime of sexual penetration against the victims will to the list of crimes for which an inmate shall be released on parole for a period of five rather than three years. 

· AB 891 (Runner), Chapter 124, Statutes of 2003, added the offense of continuous sexual abuse of a child within the definition of sex offense when considering school employees. 

· AB 898 (Chu), Chapter 537, Statutes of 2003, established the "Sexual Assault Victims' DNA Bill of Rights." 

· AB 1098, (Garcia), Chapter 2245, Statutes of 2003, required that every person released on probation who is required to register as a sex offender provide his or her probation officer proof of their registration within six working days of his or her release. 

· AB 1313 (Parra), Chapter 634, Statutes of 2003, makes numerous changes with respect to the release of sex offender information. 

· AB 1495 (Chavez), Chapter 51, Statutes of 2003, expanded the 1/4 mile exclusion in which sex offenders may not be placed or reside, to 7th and 8th grade (public and private schools) for the duration of parole.

· AB 1937 (Corbett), Chapter 127, Statutes of 2004, required the sharing of information with the Department of Justice if sex offenders, required to register with local law enforcement for the rest of his or her life while residing, located, attending school, or working in California, if that person is in violation of his or her duty to register. 

· SB 356 (Alpert), Chapter 538, Statutes of 2003, expanded the list of designated law enforcement authorized to advise the public of the presence of high risk sex offenders in their communities. 

· SB 1289 (Machado), Chapter 731, Statutes of 2004, increased the registration requirements of transient sex offenders.

· AB 217 (Vargas), Chapter 466, Statutes of 2005, required notification to a long-term care facility before a person who is required to register as a sex offender is released into that long-term health care facility. 

· AB 437 (Parra), Chapter 721, Statutes of 2005, required additional information be included about a person who is required to register as a sex offender on the Megan's Law website. 

· SB 619 (Speier), Chapter 484, Statutes of 2005, authorized county probation departments and the Department of Corrections and Rehabilitation to use global positioning system technology to supervise persons on probation (used initially on high risk sex offenders). 

· AB 1015 (Chu and Spitzer), Chapter 338, Statutes of 2006, created the Sex Offender Management Board under the jurisdiction of the Department of Corrections and Rehabilitation.  The board's purpose is to address any issues, concerns, or problems related to the community management of the state's adult sex offenders, with a goal of safer communities and reduced victimization.

· AB 1849 (Leslie), Chapter 886, Statutes of 2006, added notification requirements on the web of persons required to register as a sex offender.

· AB 1900, (Lieu), Chapter 340, Statutes of 2006, expanded the list of jobs unavailable to persons required to register as a sex offender. 

· AB 2049 (Spitzer), Chapter 735, Statutes of 2006, prohibits a person required to register as a sex offender from contacting or communicating with the victim(s) or  any of their immediate family members, for the term of parole.

· AB 2196 (Spitzer), Chapter 208, Statutes of 2006, required day care facilities to post information stating that the registered sex offender database is available to the public via a specified Internet Web site maintained by the Department of Justice.

· AB 2263 (Spitzer), Chapter 341, Statutes of 2006, a person required to register as a sex offender must disclose his or her status as a registrant when applying for employment in a position that would require being around minors. 

· AB 2615 (Tran), Chapter 92, Statutes of 2006, adds county probation officers to the list of law enforcement officials who may obtain the name and address of a victim of a sex offense for the purpose of conducting official business 

· AB 2875 (Pavley), Chapter 151, Statutes of 2006, prohibits a confidential settlement agreement in any civil action the provisions of which establishes a cause of action for civil damages for an act that may be prosecuted as a felony sex offense. 

· SB 111 (Alquist), Chapter 479, Statutes of 2005, states that prosecution for certain felony sex offenses that are alleged to have been committed when the victim was under the age of 18 years may be commenced any time prior to the victim's 28th birthday. 

· SB 594 (Torlakson), Chapter 483, Statutes of 2005, addresses the ability of a court to grant custody or unsupervised visitation of a child to a person if that person resides with a registered sex offender whose victim was a child.

· SB 1128 (Alquist), Chapter 337, Statutes of 2006, established the Sex Offender Punishment, Control, and Containment Act of 2006.

· SB 1178 (Speier), Chapter 336, Statutes of 2006, provides for continuous electronic monitoring of sex offenders. 

Important California Court Decisions

· Hubbart v. Superior Court of Santa Clara County (People), S052136, 1999 (19 Cal. 4th 1138) – The California Supreme Court upheld that civil commitment of individuals under the stature of the Sexually Violent Predator Act (SVPA) did not violate the federal or state constitutions.


· People v. Torres, S079575, 2001 (25 Cal. 4th 680) – The court concludes that there is no requirement that the defendant’s prior crimes are “predatory acts”, which are statutorily defined as acts against a stranger, a casual acquaintance, or someone cultivated for the purpose of victimization, in order to find that he or she is a sexually violent predator.


· People v. Superior Court of Marin County (Ghilotti), S102527, 2002 (27 Cal. 4th 888) – The court decision includes that a sexually violent predator may be committed, or recommitted if due to a diagnosed mental disorder there is a substantial danger - that is, a serious and well founded risk that the individual is likely to engage in acts of sexual violence without the appropriate treatment and custody. 

Conclusion

Since the passage of Megan's Law in 1996, lawmakers and the public have demonstrated a heightened awareness of the danger sex offenders present in communities.  A barrage of legislation that addresses a variety of issues relating to the management, treatment, and punishment of sex offenders has been introduced with many becoming law.  Public and victim protection has also been a high priority of lawmakers - not only in California but across the country.  

SB 1128 - the Sex Offender Punishment, Control, and Containment Act of 2006 - was signed into law in September 2006.  Just two months later, Proposition 83, also known as Jessica's Law, was overwhelmingly approved by the voters.  A majority of the provisions in Jessica's Law mirror the provisions in SB 1128 thereby superceding SB 1128 in those provisions.  Two major areas in Jessica's Law have been challenged in court: the 2,000-foot residency requirement and GPS monitoring of certain sex offenders for life.  A major flaw in Jessica's Law is that the law did not create a criminal offense relating to the 2,000-foot residency requirements and mandatory GPS monitoring. 

Many of Jessica's Law's provisions amended the same sections of the Penal and other Codes as did SB 1128.  Those provisions in SB 1128 that did not overlap with Proposition 83 are current law.  Those codes amended or added as a result of SB 1128 that did overlap with Proposition 83 were replaced by the Proposition 83 language.   

On December 1, 2006, the High Risk Sex Offender and Sexually Violent Predator Task Force released 26 recommendations after its review of SB 1128 and Jessica's Law.  The task force recommended that the legislature re-enact three provisions of SB 1128 that were inadvertently chaptered out by Jessica's Law.

Sex offenders pose a continuing danger to the public.  Recently enacted and proposed legislation, along with Megan's Law and Jessica's Law reinforce the need to continue to be proactive in administering a sex offender management program.  The program must comply with applicable laws, rules, and regulations, maximize public safety, be responsive to victim's needs and assist the offender in transitioning back into the community from a prison environment or when he or she is placed on probation by the courts.
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