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Split Sentences Pursuant to PC1170(h)(5)

BACKGROUND:

Assembly Bill (AB) 109, also known as the Criminal Justice Alignment Act, will become operative on October 1, 2011. This bill represents a paradigm shift in the criminal justice system, in that it shifts prison housing for “low level offenders” from prison to county jails (hereafter called ‘Local Prison’) and transfers the supervision from State Parole to the County. The realignment necessitates a comprehensive plan to effectively implement these significant changes without compromising public safety.

AB109 requires the imprisonment of offenders meeting specified conditions in local jails instead of prison.  The original wording of AB109 did not allow for the supervision of local prison commitments after their release from custody.  An offender released from local prison on AB109 would have been released from custody without the significant conditions of release needed to protect the community and assist the offender in reintegrating back into society.

To rectify this omission, the legislators subsequently added PC1170(h)(5), which created a new sentencing option for the Courts.  This new law gives the Court the discretion to impose a “split sentence” to ensure a period of supervision for offenders released pursuant to this legislation.

PC Section 1170, subdivision (h)(5):

The court, when imposing a sentence pursuant to this subdivision, may commit the offender to county jail as follows:

(i) For a straight term as determined in accordance with the applicable sentencing law; or

(ii) For a term as determined in accordance with the applicable sentencing law, but suspend execution of a concluding portion of the term selected in the court’s discretion, during which time the offender shall be supervised by the county probation officer in accordance with the terms, conditions and procedures generally applicable to persons placed on probation, for the remaining un-served portion of the sentence imposed by the court.  The period of supervision shall be mandatory, and may not be earlier terminated except by court order.  During the period when the offender is under such supervision, unless in actual custody related to the sentence imposed by the court, the offender shall be entitled to only actual time credit against the term of imprisonment imposed by the court.

ELIGIBILITY FOR LOCAL PRISON

PC1170(h)(3) specifically excludes certain offenders from being housed in Local Prison.  If a offender has a current or prior violent or serious felony or is required to register as a sex offender pursuant to PC290 (non-non-non or N3’s), or if the offender’s term is enhanced pursuant to PC186.11, any prison term imposed must be served in State Prison (CDCR) and s/he would not be eligible for split sentencing.  In addition, the legislature added approximately 70 additional crimes (see Attachment) that are not eligible for local prison or split sentencing.

SPLIT SENTENCING:

Determining those offenders best suited for a split sentence will be one of the most critical aspects of the new sentencing process.  While recommending the early release of a person sentenced to local prison opens our department to scrutiny should an offender later commit a serious or violent crime, public protection will often be best achieved by providing evidence based community supervision practices, including appropriate referrals for treatment intervention services; and by monitoring a person’s compliance with the terms of early release. Community supervision for the N3 population can only be achieved through split sentencing.  Thus it is critical that each case be evaluated on its individual factors before a recommendation is reached.   Some of those factors are discussed below.     

Split sentencing is to be considered for offenders who demonstrate a desire and/or a potential for change.  Many of these low-level offenders will benefit from the services provided via community-based organizations. It may also be considered for those who require a period of supervision to re-assimilate safely back into the community regardless of the need for treatment intervention. However, the interests of public safety may best be served by removing the person from the community for the full term of their sentence.  This would typically be for a high risk offender with low needs scores.  Low risk offenders may also be candidates for straight sentencing in that they may not benefit from community supervision.  

Various aspects of the offender and his/her case are to be considered when evaluating for split sentencing, to include public safety, the offender’s criminal history, prior adjustment to community supervision, their risk and needs scores and their willingness and ability to engage in treatment if so required. Those with high needs scores will be the most likely candidates for split sentences because their needs can be addressed through supervision and intervention services which will reduce their risk for recidivism.  

Factors to be evaluated:

· Public Safety

· Nature of  Instant Offense

· Prior criminal history

· Amenability to treatment 

· Defendant accountability

· Mental Health

· Victim Impact

· Risk of Recidivism

· Risk of Violence

· Criminogenic Need 

· Responsivity

· Treatment capacity (local resources)

· Supervision Term Length

· Total Length of term

· Restitution

CHANGES TO THE PRE-SENTENCE REPORT:

Generally, the pre-sentence report will remain the same.  The structure of the template will have the same headings with some minor changes indicated below.   The Investigating Officer will be required to first evaluate if the offender is eligible and suitable for a grant of probation pursuant to PC1203, and the traditional prison term analysis will remain the same.  

A change to the report will be an inclusion of a discussion about the offender’s eligibility for housing in Local Prison and split sentencing.  This will be completed on all pre-sentence reports, except for NOLT reports, regardless of the probation officer’s recommendation.  Should the offender be eligible for Local Prison, the probation officer will then need to determine if the offender is appropriate for a split sentence.  See below.

Note: Many of the plea agreements for defendants eligible for split sentencing will include a Lid or a Stipulated term.  For stipulated cases for which PC 1170(h)(5) applies, a full COMPAS assessment will be required as well as a full personal history section and discussion section.  Therefore the Reentry Court report format (2185RE) will be utilized.  

New Recommendation Options on First Page of PSI:

If PC1170(h)(5) and or split sentencing applies, the bottom of the first page of the pre-sentence report will read: 

Recommendation: Local Imprisonment pursuant to PC1170(h)(5)(A) 

(if no supervision recommended)

Or, when a split sentence is recommended:

Recommendation: Local Imprisonment pursuant to PC1170(h)(5)(B) with mandatory supervision 

New Headings under the Sentencing Data Section of PSI: 

Under the Prison Term Analysis in the Sentencing Data section of the report, the following language will be included in the report’s template.

PC1170(h)(5) Eligibility:

The offender does not appear to be eligible for sentencing pursuant to PC1170(h)(5) due to



.  (i.e. PC211 conviction in case SCD123123), or 

The offender appears to be eligible for sentencing pursuant to PC1170(h)(5).

This is another important new aspect of the investigator’s responsibilities: a thorough examination of the IO and criminal history to determine if the defendant is eligible for Local Prison or if they will be sentenced to State Prison.   

Split Sentencing Discussion: 

A short discussion about the offender’s suitability for spit sentencing, using the COMPAS assessment tool as the foundation in making a recommendation. If split sentencing is recommended, the officer would speak to the reasons why s/he believes it to be beneficial and in the public’s best interest to allow this offender an opportunity to remain in the community under supervision using the information gleaned from the tool in addition to his/her professional analysis of the case. 

Example discussion: Mr. Offender appears to be a suitable candidate for split sentencing today. While Probation’s analysis indicates he poses a higher than typical potential for recidivism, he is not evaluated to be a threat to the safety of others.  Further, if his substance abuse, anti-social peers and free time activities are addressed through appropriate referrals, his potential for future criminality may be reduced.  He has expressed a desire to address his life-long substance abuse issues via a community-based treatment program. He has strong, positive family support in place. Mr. Offender may struggle with an ability to comply with reasonable conditions of supervision, as indicated by his history of non-compliance, of absconding while on probation, and of spending his time with similarly criminal-minded peers. However, Probation will recommend that Mr. Offender be afforded an opportunity to make use of the community resources available while under the close supervision and case management of the Post Release Unit.   
Concurrent vs. Consecutive:

Concurrent or consecutive sentencing between counts and/or cases should be addressed the same as you always have done.  If you’re recommending consecutive sentencing between counts on the same case, just take the aggregate recommended term and apply the appropriate the recommended custody and supervision split.  For example, if your recommended aggregate term is 4 years and you believe that the defendant would benefit from 2 years of supervision, you would simply recommend 2 years in the custody of the Sheriff followed by 2 years of mandatory supervision.

It does get a little more confusing when you are recommending consecutive, split sentencing between cases.   You would use the same approach to determine the custody/supervision split on the aggregate term.  However, you will need to split the custody and supervision terms across the cases.  For example, you recommended 3 years on case #1 followed by a consecutive 1 year term on case #2.  Assuming that you wanted the same split as noted above, you would recommend 2 years custody followed by 1 year mandatory supervision on case #1.  Case #2, you would recommend 1 year mandatory supervision to be served consecutive to case #1.

Changes to PC 18 

On 9/21/11, the Penal Code was once again changed to add another exclusionary criterion for a local prison commitment.  PC18 was modified to disqualify defendants from local prison if the crime they were convicted of does not specifically allow for sentencing pursuant to PC1170(h)(5).  After you determine that the defendant does not have any disqualifying offenses or priors, you will need to review the specific statutory section(s) to ensure that the statute allows for a local prison commitment.   If the statute does not specifically say, “pursuant to subdivision (h) of Section 1170 of the Penal Code,” the defendant is must serve his/her term in state prison.

Recommendation:

The example below is for an offender where the recommended term is 5 years and the crime was committed before October 1, 2011.

It is ordered that the offender be committed to the custody of the Sheriff pursuant to PC1170(h)(5)(B) for the term of 5 years with credit for time served of 40 actual days and 20 days PC4019, a total of 60 days credit to be released after serving a 3 year sentence, the concluding portion to be suspended and served in the community under the supervision of the Probation Department for a period of 2 years (See attached order).
Fines for Local Prison:

Recommend all fines for a local prison commitment that would be applicable for a state prison commitment.  These will be included in the recommendation in your report.  

Changes to custody credit options: 

AB 109 also modifies PC 4019.  For crimes committed on or after October 1, 2011, an offender who currently qualifies for PC 4019 custody credits will receive those under a new calculation of: 2 days of good/work time credits for every 2 days served.  

Note:  While PC1170(h)(5) sentencing is required for offenders sentenced on or after October 1, 2011, the changes to PC4019 conduct credits apply only to crimes committed on or after October 1, 2011.  This discrepancy will necessitate an AB109 sentencing scheme with SB76 conduct credits for some offenders initially.  These offenders would only be eligible for SB76 credits pursuant to PC4019 (2 days for 4 days served).   The majority of these cases will be in the first couple of months.  

These changes have already been made to the custody credit macro.  

Conditions of Supervision:

We will use a form similar to the CR-21, the new CR-255. The CR-255 is currently before the judges for approval and will be provided to staff as soon as it is approved and available.  In the interim, please use the attached worksheet, which is essentially the CR 255.
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