SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
DATE: May 15, 2024 DEPT. NO.: |35
JUDGE: Andre K. Campbell CLERK: K. Swift
REPORTER: | None BAILIFF: Deputy L. Lor

Sacramento County Probation Association,
Plaintiff,
V. Case No.: 34-2021-00307163
County of Sacramento, et al.,

Defendants.

Nature of Proceedings: -  RULING ON SUBMITTED MATTER FROM TRIAL OF
APRIL 30, 2024

The Court, having taken this matter under submission on April 30, 2024, rules as follows:

Plaintiff Sacramento County Probation Associations’ (“SCPA”) action for declaratory
and injunctive relief came on regularly for trial on April 30, 2024, in Department 35 of the
above-entitled court, the Honorable Andre K. Campbell, presiding.

The parties appeared through counsel, as stated on the record. Following consideration
of the briefing submitted and arguments of counsel, the Court now rules on the action.

I Factual & Procedural Background

This action concerns the Sacramento County Probation Department’s (“Department”)
proposed Operations Order concerning Body Worn Cameras (“BWCs”).

On or about August 31, 2020, the County of Sacramento (the “County”) notified SCPA
that it was considering requiring its probation officers to wear and use BWCs. (Compl.  10.)
SCPA is the recognized employee organization representing the supervisory and non-supervisory
sworn probation peace officers employed by the County. (Compl. § 1.)
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On or about September 1, 2020, SCPA provided the County with a memorandum
identifying several concerns to be addressed before probation officers should be required to wear
or use BWCs. (Compl. ] 11.) On or about September 22, 2021, the County’s Board of
Supervisors approved a budget item providing for BWCs to be purchased for use by the
County’s probation officers. (Compl. § 15.) Thereafter, the County began drafting a policy to
implement BWC use. (Compl. § 16.)

On or about May 14, 2021, the County presented SCPA with a draft Operations Order on
BWCs. (Compl. § 16.) On or about May 27, 2021, SCPA requested to meet and confer over that
draft Operations Order pursuant to Government Code section 3505. (Compl. § 18.) In its meet
and confer efforts, SCPA submitted a request on June 8, 2021, for information on the proposed
policy. (Ibid.) SCPA’s request asked, inter alia, for the County’s authority to support that a
probation officer can record conversations with citizens without their consent. (/bid.)

In response, the County claimed that Penal Code section 633 provided such authority.
(Compl. § 19.) SCPA replied that Penal Code section 633 does not authorize probation officers
to wear or use BWCs. (Compl. § 20.)

The County subsequently stated that Penal Code section 633 does not apply to the use of
BWCs and that the County is neither prohibited by law to implement the use of BWCs nor does
it need statutory authority to enact a departmental policy about their use. (Compl. § 26.)

The County issued a new draft Operations Order concerning BWCs on July 16, 2021,
which does not reference Penal Code section 633. (See Decl. of Christopher W. Miller ISO
Opening Br. (“Miller Decl.”), Ex. B.)

This litigation followed.

SCPA filed its Verified Complaint for Declaratory and Injunctive Relief (“Complaint”)
on August 30, 2021, seeking a judicial declaration “regarding the authority of Defendants
County of Sacramento, Sacramento County Probation Department, and Interim Chief Probation
Officer Marlon Yarber to require probation officers to operate [BWCs] when no statutory
authorization to do so exists.” (Compl. 1:22-26.) Specifically, SCPA seeks “a judicial declaration
that Defendants cannot require probation officers to operate body-worn cameras without the
statutory authority to do so.” (Compl., Prayer, § 1.)

On October 5, 2021, the County filed an Answer to the Complaint, stating that it was
“also erroneously named as Sacramento County Probation Department, and Marlon Yarber.”
(Answer 1:19-21.)
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The case was assigned to the undersigned judge for trial on January 30, 2024. At that
‘time, the Court adopted a briefing schedule and scheduled a bench trial to commence at 9:00

a.m. on April 30, 2024.
II. Discussion

SCPA reiterates in its opening trial brief that it “seeks a judicial declaration finding [the
County] lacks the necessary statutory authority to require probation officers to operate [BWCs].”
(Opening Br. 5:3-6.) SCPA further seeks an injunction prohibiting the County from
implementing any such requirement.

In essence, SCPA argues that Penal Code section 632 in combination with Penal Code
section 633 prohibit the County from requiring its probation officers to use BWCs. (See Opening
Br. 10:7-13:27.) In the alternative, SCPA argues that even if Penal Code sections 632 and 633
are interpreted to apply only to the use of BWCs to record “confidential communications,” a
probation officer’s communications with probationers are “essentially confidential.” (/d. at 14:2-
15.)

The County rejoins:

SCPA’s . . . cause of action for declaratory relief seeks a
“judicial declaration that [the County] cannot require probation
officers to operate [BWCs] without the statutory authority to do
s0.” (Complaint, 7:24-25.) As the plaintiff, SCPA has the burden
of establishing that it is entitled to the relief it seeks. Since its basis
for relief is that the County lacks authority to implement a BWC
policy, it must establish that the County does indeed lack such
authority.

SCPA puts in minimal effort to meet its burden in this
regard. Notably, SCPA does not identify any authority for the
proposition that the County must have express, affirmative
statutory authority to implement a BWC policy. Nor does it
identify any authority that establishes the County is prohibited
from enacting the policy at issue. Instead, SCPA asserts in a
conclusory fashion that it is incumbent on the County to have
statutory authority to enact the policy. Put another way, SCPA
improperly attempts to flip its burden onto the County by
expecting it to demonstrate that: 1) it has express statutory
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authority to implement a BWC policy; and/or 2) existing law does
not prohibit such a policy. It is not the County’s burden to do so.

Since SCPA has not identified a single legal source that
supports its proposition that the County must have express
statutory authority for the policy, and since it has not demonstrated
that existing law prohibits the policy, it has failed to meet its
burden. Accordingly, SCPA’s request for relief should be denied
and judgment should be entered in favor of the County.

(Opp’n Br. 3:3-19.)
The Court agrees.

California Constitution article XI, section 7, confers on a
[municipality] the power to “make and enforce within its limits all
local, police, sanitary, and other ordinances and regulations not in
conflict with general laws.” Thus, “[u]nder the police power
granted by the Constitution, counties and cities have plenary
authority to govern, subject only to the limitation that they exercise
this power within their territorial limits and subordinate to state
law. (Cal. Const., art. X1, § 7.) Apart from this limitation, the
‘police power [of a county or city] under this provision . . . is as
broad as the police power exercisable by the Legislature itself.’
[Citation.]” [Citation.] Local legislation that conflicts with state
law, however, is preempted by such law and is void. [Citations.]

(Suter v. City of Lafayette (1997) 57 Cal.App.4th 1109, 1118.)

In Sherwin-Williams [Co. v. City of Los Angeles (1993) 4
Cal.4th 893, the California Supreme Court] identified three ways
in which a preempting conflict may arise: “ ‘if the local legislation
“ ‘duplicates, contradicts, or enters an area fully occupied by
general law, either expressly or by legislative implication.”
(Sherwin-Williams, supra, 4 Cal.4th at p. 897.) First, “[1]ocal
legislation is ‘duplicative’ of general law when it is coextensive
therewith.” (/bid.) Second, it is “ ‘contradictory’ to general law
when it is inimical thereto.” (Id. at p. 898.) Third, it “enters an area
that is ‘fully occupied’ by general law when the Legislature has

expressly manifested its intent to ‘fully occupy’ the area [citation],
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or when it has impliedly done so in light of one of the following
indicia of intent: ‘(1) the subject matter has been so fully and
completely covered by general law as to clearly indicate that it has
become exclusively a matter of state concern; (2) the subject
matter has been partially covered by general law couched in such
terms as to indicate clearly that a paramount state concern will not
tolerate further or additional local action; or (3) the subject matter
has been partially covered by general law, and the subject is of
such a nature that the adverse effect of a local ordinance on the
transient citizens of the state outweighs the possible benefit to the’
locality.” (Ibid.)

The party alleging preemption “has the burden of
demonstrating” it. [Citation.] Whether state law preempts a local
ordinance is a question of law . . . .” [Citation.]

(Chevron U.S.A. Inc. v. County of Monterey (2023) 15 Cal.5th 135, 142.)

The enactment of an operations order concerning the use of BWCs is within the County’s
exercise of the police power granted by the California Constitution. (Cf. San Jose Peace
Officer’s Ass’n v. City of San Jose (1978) 78 Cal.App.3d 935, 947 [“The power of a city to enact
and enforce regulations relating to the use of firearms by police officers is in the exercise of the
police power granted by article XI, section 7 of the California Constitution.”’].)

Therefore, the County may properly adopt a policy concerning the use of BWCs by its
probation officers unless such a policy conflicts with state law. And SCPA bears the burden of
demonstrating such a conflict.

Here, SCPA points to Penal Code sections 632 and 633 as the source of a conflict with
state law. However, those statutes do not address the use of BWCs, generally. Rather, they are
part of California’s Invasion of Privacy Act (“CIPA”), Penal Code sections 630, ef seq. As stated
in Penal Code section 630, the Legislature enacted the CIPA “to protect the rlght of privacy of
the people of [California].” Section 630 states in full:

The Legislature hereby declares that advances in science
and technology have led to the development of new devices and
techniques for the purpose of eavesdropping upon private
communications and that the invasion of privacy resulting from the
continual and increasing use of such devices and techniques has
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created a serious threat to the free exercise of personal liberties and
cannot be tolerated in a free and civilized society.

The Legislature by this chapter intends to protect the right
of privacy of the people of this state.

The Legislature recognizes that law enforcement agencies
have a legitimate need to employ modern listening devices and
techniques in the investigation of criminal conduct and the
apprehension of lawbreakers. Therefore, it is not the intent of the
Legislature to place greater restraints on the use of listening
devices and techniques by law enforcement agencies than existed
prior to the effective date of this chapter.

In furtherance of that policy, Penal Code section 632 criminalizes eavesdropping on or
recording “confidential communications.” “Confidential communications” are defined by
subpart (c) of the statute as:

any communication carried on in circumstances as may reasonably
indicate that any party to the communication desires it to be
confined to the parties thereto, but excludes a communication
made in a public gathering or in any legislative, judicial, executive,
or administrative proceeding open to the public, or in any other
circumstance in which the parties to the communication may
reasonably expect that the communication may be overheard or
recorded.

Penal Code section 633 exempts certain classes of law enforcement officers from the
prohibitions set forth in Penal Code section 632 (and other sections of the CIPA) consistent with
the CIPA’s express intent that the CIPA is not intended “to place greater restraints on the use of
listening devices and techniques by law enforcement agencies than existed prior to the effective
date of the [CIPA].” (Penal Code, § 630.)

Probation officers are not among the classes of law enforcement officers enumerated in
Penal Code section 633. Therefore, they are not exempt from the eavesdropping prohibitions
imposed by Penal Code section 632. However, the omission of probation officers from section
633 does not prohibit their use of BWCs, generally. Rather, probation officers cannot use BWCs
to record “confidential communications,” as prohibited by section 632. And SCPA, who bears
the burden of proof, has not shown that the County’s proposed policy orders the recording of
such confidential communications. As stated by the County in its opposition:
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By its own terms, the policy at issue simply “provides
standards for the use of [BWCs] during performance of an officer’s
job duties, in accordance with the law.” (Exhibit B, p. 1.) The
policy contemplates the use of open and obvious BWCs (with LED
lights) used by peace officers in uniform (worn above tactical
vests) while performing duties in the field. (/d., pp. 4-5.) The
policy delineates the situations in which officers are not required to
obtain consent (in compliance with applicable law), but it does not
prohibit officers from obtaining consent. (/d., p. 4.) To the
contrary, the policy specifically states that “[o]fficers should
consider advising citizens they are being recorded” and, “[i]f
asked, officers shall advise citizens they are being recorded.” (/d.,

p- 3.)

A basic reading of the policy (Exhibit B) reveals that it is
not designed or intended to require officers “eavesdrop” or engage
in any secret recordings of confidential communications. Indeed,
the conversations covered by the policy are not reasonably
construed to be confidential in nature.

[T]he parties with whom the officers are speaking do not have a
reasonable expectation of privacy in their communications with the
officers. The parties will be speaking with law enforcement officers
performing law enforcement functions. Moreover, the cameras will
be open and obvious since they are required to be “[a]ttach[ed]... to
the front of their tactical vest, above the beltline and in the center
midline torso...” (Exhibit B, p. 4.) Further, cameras will exhibit
“indicators and notifications on the BWC including LED lights,
sounds, and vibrations.”” (Id, p. 2.) It again bears noting that
officers are not precluded under the policy from advising parties
that they are being recorded; instead, they are directed to consider
advising citizens they are being recorded and must so advise if
asked by a citizen. (/d., p. 5.)
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A citizen speaking with a peace officer under the
circumstances described above cannot reasonably expect that the
conversation is confidential and/or that it is not being recorded.
Importantly, SCPA has not advanced any facts to establish that a
citizen would expect that the conversation is confidential and/or
that it is not being recorded if its members follow the terms of the
policy. [fn.] Nor has SCPA established that any law makes
conversations with probationers or related third parties per se
confidential. [fn.]

(Opp’n Br. 7:12-9:11.)

The Court notes that SCPA also cites to Penal Code section 633.02 and its legislative
history to support its case. That statute states:

a) Nothing in Section 631, 632, 632.5, 632.6, or 632.7 prohibits
any POST-certified chief of police, assistant chief of police, or
police officer of a university or college campus acting within the
scope of his or her authority, from overhearing or recording any
communication that he or she could lawfully overhear or record
prior to January 1, 1968, in any criminal investigation related to
sexual assault or other sexual offense.

(b) Nothing in Section 631, 632, 632.5, 632.6, or 632.7 shall
prohibit any POST-certified chief of police, assistant chief of
police, or police officer of a university or college campus from
using or operating body-worn cameras.

(c) This section shall not be construed to affect Section 633.

(d) This section shall not be used to impinge upon the lawful
exercise of constitutionally protected rights of freedom of speech
or assembly, or the constitutionally protected right of personal
privacy.

SCPA asserts that this statute “authorized university and college campus police to use
and operate [BWCs]” and that the addition of this statute shows the Legislature “plainly
understands the use of [BWCs] by any category of peace officer not listed in Penal Code section

633 must be authorized by statute, without regard to the nature of the communications the
officers might record.” (Opening Br. 12:8-10, 13:1-3 [emphasis added].)
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