GUIDELINES FOR STRIP SEARCHES 

OF DETAINED JUVENILES

I.     INTRODUCTION

In an effort to address the statewide concerns raised by PC 4030 and emerging case law, and pursuant to a request from the Chief Probation Officers of California (CPOC), the California Association of Probation Institution Administrators (CAPIA) convened a workgroup [membership attached] to explore issues related to strip searches of detained minors.  Because physical plants, procedures and practices differ from one county to another, and because policy must be specifically tailored to the facility or facilities in which it is applied, CAPIA was asked to propose guidelines for policy, rather than to craft policy.  The purpose of this paper, therefore, is to recommend statewide guidelines for strip searches.  

A primary principle of these guidelines is that policy, procedure and practice must balance the safety and security of juvenile institutions with the safety, privacy and dignity of youth in custody.  Probation personnel stand in loco parentis.   We must operate out of concern for the well being of the youth in our care.  We must also maintain the safety and security of our juvenile institutions, not only to protect detained youth and staff, but also to uphold the safety and well being of the community at large.  Our approach to strip searches must recognize and reflect careful adherence to both the rights of minors and the safety of the institution.

In order to comply with Federal and State law (which differ from one another), we recommend that counties apply a strict interpretation of PC 4030 and impose a level of care higher than that required in the statute.  

We recommend that the all strip searches be:

Consistent with PC 4030 and case law

Policy driven

Consistently applied

Non-punitive

Non-arbitrary

Defensible

Based on an individualized reasonable suspicion

Documented as to both reason(s) for and findings of the search
For instances in which there is not clear, articulable reasonable suspicion for a strip search, we suggest that less intrusive searches be used first, with their findings used to determine whether to escalate to the next level of search.  For example, if contraband is found during a pat down or wand search, that may justify a follow-up strip search; if visible contraband is observed during the strip search, that may justify a further visual cavity search. 

While the landscape relative to searching minors coming into and/or in custody continues to shift as new case law emerges, we recommend that counties err on the side of caution.  Business as usual – ‘what has always worked’ – may not work any longer.   We strongly recommend that every juvenile hall undertake a thorough review of its existing (written) policies and procedures and unwritten practices and replace those that are no longer relevant in order to protect against judgment in the case of litigation as well as to provide maximum protection to minors, the facility and the county. 

II.
DEFINITIONS

a.  Strip Search
PC 4030 (b) “The provisions of this section shall apply only to prearraignment detainees arrested for infraction or misdemeanor offenses and to any minor detained prior to a detention hearing on the grounds that he or she is a person described in Section 300, 601, or 602 of the Welfare and Institutions Code alleged to have committed a misdemeanor or infraction offense.”

PC 4030 (c) “As used in this section, ‘strip search’ means a search which requires a person to remove or arrange some or all of his or her clothing so as to permit a visual inspection of the underclothing, breasts, buttocks, or genitalia of such person.”

PC 4030 (f) “No person arrested and held in custody on a misdemeanor offense, except those involving weapons, controlled substances or violence nor any minor detained prior to a detention hearing…except for those minors alleged to have committed felonies or offenses involving weapons, controlled substances or violence, shall be subjected to a strip search or visual body cavity search prior to placement in the general jail population, unless a peace officer has determined there is reasonable suspicion based on specific and articlable facts to believe such person is concealing a weapon or contraband, and a strip search will result in the discovery of the weapon or contraband.”

*  NOTE that while minors alleged to have committed felonies or offenses involving violence, controlled substances or weapons (the so-called ‘VDW’ offenses) are excepted from the search limitations of PC 4030, Federal case law does not necessarily consider such minors exceptions.  Juvenile halls should apply both the VDW offense and reasonable suspicion ‘tests’ to youth detained on felony charges as well as to those detained on misdemeanors.

*   NOTE further that the type of offense for which a person is arrested or detained is not necessarily, in and of itself, sufficient basis for a strip search.  Minors should not be strip searched based solely on the arrest offense(s). 

b.  Reasonable Suspicion
Per PC 4030 (f) Reasonable Suspicion is the belief, based on specific and articulable facts, that a person is concealing a weapon or contraband.  

Black’s Law Dictionary includes additional factors in its definition: 

Reasonable Suspicion – A particularized and objective basis, supported by specific and articulable facts, for believing (suspecting) a person is concealing a weapon or contraband and a strip search will result in the discovery of the weapon or contraband. 

c.  Continuum Of Searches 
1.   “Pat down search, wand or metal detector search, and thorough clothing search” – appropriate for all persons taken into custody in order to discover and retrieve concealed weapons and contraband substances prior to placing the person in a booking cell or room (PC 4030 (e))

2.  “Strip search” – as defined in PC 4030 (c) – “a search which requires a person to remove or arrange some or all of his or her clothing so as to permit a visual inspection of the underclothing, breasts, buttocks, or genitalia of such person.”  

Requires documented, specific reasonable suspicion and prior written authorization of the supervising officer on duty.

3.  “Visual body cavity search” – a more intrusive strip search – PC 4030 (d) (2) – “visual inspection of a body cavity”  (body cavity = the stomach, rectal cavity and/or vagina) Requires documented, specific reasonable suspicion and prior written authorization of the supervising officer on duty.

4.  “Physical body cavity search” – the most intrusive strip search – PC 4030 (d) (3) – “physical intrusion into a body cavity for the purpose of discovering any object concealed in the body cavity.”    

Requires a search warrant issued by a judge specifically authorizing the search.   

d.  Privacy of Searches
“All persons conducting or otherwise present during a strip search or visual or physical body cavity search shall be of the same sex as the person being searched, except for physicians or licensed medical personnel.”  PC 4030 (l)

“All strip, visual and physical body cavity searches shall be conducted in an area of privacy so that the search cannot be observed by persons not participating in the search.  Persons are considered to be participating in the search if their official duties relative to search procedure require them to be present at the time the search is conducted.”  PC 4030 (m)

Searching – including visually inspecting – multiple youth at the same time in the same place constitutes a group search.  If multiple minors are searched at the same time, efforts should be made to maximize individuals’ privacy, dignity and/or modesty.  

NOTE:  CAPIA recommends that group searches not be conducted.

e.  Pre-Detention, Post-Detention, Adjudicated Minors 
Pre-detention:   Any minor held in secure custody prior to a detention hearing before a judicial officer

Post-detention: Any minor ordered by a judicial officer, at a detention hearing, to be held in secure custody 

Adjudicated:  Any minor for whom a criminal allegation is determined to be true or false by a judicial officer, through either an admission by the minor or a determination by the judicial officer


III.
MAJOR ISSUES FOR STRIP SEARCH POLICY FOR PRE-DETENTION MINORS (i.e., at INTAKE)

In order to meet the highest Federal standard, we recommend there be written, articulated, individualized reasonable suspicion for every strip search; documentation be maintained; all staff be trained; and there be oversight to ensure proper implementation of strip search policies. 

a.  Reasonable Suspicion to conduct a strip search of a minor held prior to a detention hearing should be: 

· arrived at on an individualized, case-by-case basis, 

· based on consideration of multiple factors, including the type of offense, circumstances surrounding the arrest, observation, findings in less intrusive searches and information gathered from screening, history and interview

· documented as to the specific factors/reasons that generated the reasonable suspicion.

b.  Conduct an individual assessment of every minor brought in for detention* to validate reasonable suspicion / grounds for search.  The process should include the following steps:

·   Review charge list

·   Review circumstances of arrest reported by arresting officer

·   Ascertain medical/psychiatric history

·   Conduct or review intake interview – look for self-mutilation/suicidal ideation/history of abuse

·   Contact supervising officer and recommend strip search when appropriate   

*NOTE:  We recommend the use of an identifier to allow staff to quickly identify pre-detention minors who should not be subject to a strip search.  (Several counties are using color-coded wristbands.)  

c.  For thoroughness and consistency, we recommend development of a checklist of potential factors staff should consider – and document – for each minor to determine whether a strip search is appropriate.  These factors, as noted in b., above, could include:

1.   Nature of charge(s) or offense(s)   (Note charge or offense alone does not provide sufficient reasonable suspicion for a strip search)
2.   Probable cause statement or declaration

3.   Appearance of the minor, e.g., signs of intoxication, needle marks or indications of drug addiction, noticeable injuries, signs of abuse

4.   Furtive movement indicating minor might be concealing contraband

5.   Other unusual conduct, excessive nervousness

6.   Evasive or contradictory answers to questions

7.   Information provided on intake as to suicide attempts, prior abuse, substance abuse history

8.   Discovery of incriminating matter in less intrusive searches

9.   Informant’s tip

10.    Past conduct in the facility, e.g., (assaultive, contraband, self-mutilation, suicidal efforts/ideation)

11.    Prior history: criminal, medical and/or mental health 

NOTE: The reason or reasons for the search must be clearly articulated in writing.  Simply checking items on the list is not enough.  In each case, the officer must state what particular indicators/factors gave rise to the reasonable suspicion to search.

d.  We recommend documentation of reasonable suspicion using a Search Authorization Form.

· Call it Search Authorization Form rather than Strip Search Form

· Use the form for all intakes – it will build a record showing who was and was not strip searched 

· Include space for officer to describe/write out his/her Statement of Facts supporting the strip search (factors leading to reasonable suspicion)

· Include name, gender and signature of staff who conducted search 

· Include name and signature of supervisor who authorized search

· Include name, badge number and signature of arresting/booking officer if s/he requested the search

· Include results of search, i.e., items found and where

· Maintain the Search Authorization Form in the minor’s file

Consider also recording the search authorization information in a search log (preferably automated).  It may be more efficient to maintain this documentation separately from daily logs and/or incident reports so the data can be readily retrieved.  

e.  Develop and maintain a Monitoring Log of Contraband Found.  

· Can use the same log for all contraband found pursuant to searches, whether of youth in pre-detention, post-detention or adjudicated status.  

· Identify at a minimum:

· The offense of the youth on whom contraband was found;

· When the contraband was found, i.e., at intake, after a visit, post detention hearing, etc., 

· The kind of search that produced the contraband (pat down, strip, etc.), and

· What was found 

· This will be useful to establish history / patterns in case of litigation, for internal audits and for ongoing policy review 

f.  Clothing Exchange / Showers

· Be aware that the Court has considered it a strip search any time staff can see or observe a youth’s undergarments, genitalia, breasts or buttocks 

· We recommend that institutions not search or shower youth in groups prior to the detention hearing.  

· Showers should be conducted with as much privacy as possible  (e.g., a curtain or some type of privacy panel).

· Policy should speak to clothing exchange.  Consider including clothing exchange as an element on the draft Search Authorization Form.  Also provide privacy to the extent possible during clothing exchange, i.e., with a privacy screen.

· Viewing showers and/or group showers may be harder to justify for youth in pre-detention than for those in post-detention.  

g.   Contact Visits Pre-Detention
· Reasonable suspicion may apply                                   

NOTE:  It is a misdemeanor offense to violate PC 4030.

IV.
MAJOR ISSUES FOR STRIP SEARCH POLICY FOR POST-DETENTION MINORS 

For the safety of youth, staff and the institution, we recommend strip searches and/or visual body cavity searches be conducted only when there is an articulated, documented reasonable suspicion that the youth may have acquired a weapon or contraband.

As with minors in pre-detention, if there is doubt as to reasonable suspicion, it is advisable to use less intrusive searches first, and use the findings to determine whether to escalate to the next level of search. 

Post-detention strip searches are most likely to be considered in the context of:

· Transfers

· Contact visits

· Missing ‘risk’ items

· Transit within the facility, as to the infirmary, school or court

· Transportation outside the facility, as for work/education furlough, work crews, outside jobs or school (e.g., School to Career program), visit to hospital or doctor, funeral

a.  Transfers:  

· If a minor being transferred is always in the custody and control of staff, it is probable that a strip search is not necessary; a pat and/or wand search is sufficient. 

· The most careful approach would be to consider the need to search and the level of the search on a case-by-case basis.  

b.  Contact Visits:  

· It is probably acceptable to search any youth coming back from a contact visit – at issue is the level of search

· The most careful approach would be to consider the need to search and the level of the search on a case-by-case basis, i.e., pat down/wand, strip search, and if visible contraband visual cavity.  

· Whatever criteria are used for searches must be applied consistently.

· NOTE that group searches after visits are strip searches if youth are required to remove their outer clothing, whether or not they retain their underwear or are given robes.

c.  Missing ‘Risk’ Items:
· Reasonable suspicion should apply

· It is important to guard against arbitrary or punitive searches – must be able to justify and document who is searched and why

d.  Transit Within the Facility:
· For youth who remain under the direct supervision, custody and control of probation staff, a strip search may be unwarranted unless there is reasonable suspicion based on an individualized, specific belief that the minor has somehow acquired a weapon or contraband.

· For youth who are not continuously under probation staff’s direct supervision (e.g., in the infirmary) a strip search may be appropriate, on a case-by-case basis, if there is articulable, reasonable suspicion that the minor has acquired a weapon or contraband.

 e.  Transportation Outside the Facility:

· While it is likely the court would uphold the presumption that minors who have been outside the facility and have not been under continuous direct supervision of probation staff could and should be strip searched, the most careful approach would be to consider the need to search and the level of the search on a case-by-case basis (e.g., after a medical type transport when a minor might have been able to hide contraband even with ‘continuous direct supervision’).

V.
MAJOR ISSUES FOR STRIP SEARCH POLICY FOR ADJUDICATED MINORS:  Concerns Related to Camps and Ranches

The courts generally have considered post-adjudication searches justified/ justifiable.  Nonetheless, applying reasonable suspicion to post adjudicated minors would be a conservative and safe approach for strip searches at camps and ranches

a.   Random Searches

· If random searches are conducted (based on reasonable suspicion), it is advisable to describe the specific criteria explaining why particular minors are searched (e.g., closest to the road or in the shop when a risk item may have disappeared) so individuals can’t claim they were picked out and picked on.

· Policy should describe the rationale for random searches at a ranch or camp, e.g.,

· Open setting,

· Access to contraband,

· Contact with visitors

· Leave the facility (farm program, furloughs, outside work crews)

· NOT “because it’s policy” 

· NOT “because I wasn’t trained.”

b.    Documentation

· As for juvenile halls/pre-detention and post-detention searches, we recommend that camps and ranches document who is searched, for what reason, and what is found, as described in section III (d), “Search Log,” above.

· We also recommend that camps and ranches maintain logs of contraband found, as described in section III (e), “Monitoring Log of Contraband Found,” above.  

VI.
RECOMMENDATIONS – NEXT STEPS

In order to operate our facilities as safely and securely as possible, to protect our agencies from litigation or judgments arising from litigation, to balance the privacy rights of minors with their safety and the safety of our institutions, and to ensure maintenance of the best practices that support the well being of youth in custody, we recommend that each jurisdiction immediately:

· Write, or review existing, county-specific policies and procedures, seeking to ensure that they are consistent with statutes and case law;

· Submit the search policies to County Counsel for review;

· Recognizing that this is a significant culture shift for staff who will need support for this change, develop and deliver staff training on the new policies, procedures and practices;

· Develop a means to easily identify pre-detention minors who should not be subject to strip search;

· Initiate thorough and ongoing documentation of strip search practices by creating checklists, forms, logs and monitoring mechanisms as proposed in this document; and

· Initiate Administrative Oversight to monitor the implementation, and evaluate the effectiveness, of these policies, procedures, practices and mechanisms.
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Terry Cassidy, Counsel for Sacramento County’s lawsuit

R. Scott Stickney, Los Angeles County Probation Department

Administrative support provided by:  

Paula Burris, Administrative Services Officer, Sacramento County Probation Department

ATTACHMENT 2:

POTENTIAL ELEMENTS OF A CHECKLIST
FOR USE IN SEARCHES

1. Nature of charge(s)_______________________________________________________ 

2. Probable cause statement or circumstances of unusual conduct____________________

3. Appearance of the minor, e.g., signs of intoxication, needle marks or indications of drug addiction, noticeable injuries, signs of abuse___________________________________

4. Furtive movement indicating minor might be concealing contraband________________

5. Other unusual conduct, excessive nervousness_________________________________

6. Evasive or contradictory answers to questions__________________________________ 

7. Information provided on intake as to suicide attempts, prior abuse, substance abuse history__________________________________________________________________

8. Discovery of incriminating matter in less intrusive searches________________________

9. Informant’s tip____________________________________________________________

10. Past conduct in the facility, e.g., assaultive, contraband, self-mutilation, suicidal efforts/ideation___________________________________________________________

11. Prior history:  criminal, medical and/or mental health_____________________________

[To document reasonable suspicion, staff must write rationale / finding – not just check a box.  Multiple of the elements above may be necessary to support reasonable suspicion; any one alone is unlikely to be sufficient.]   

________________________________________________________________________

POTENTIAL ELEMENTS OF SEARCH AUTHORIZATION FORM

Minor’s Name:_______________________ 
File #________________

Date:
_______ Time:________ 
Charges:________________________________



Search Location:______________________________________________________

If Requested by Arresting Officer, Officer’s Name _______________________________

Rationale for the Visual / Strip Search:

(Statement of facts by Arresting Officer/Probation Officer supporting visual/strip search.)  

Search Conducted By:__________________________________         Male __ Female __

Authorizing Supervisor: Name: ______________________________ Date/Time:______________  

(Supervisor Approval is required for the search per 4030)  

Authorizing Supervisor Signature: ______________________________________________________

Results of Search – Items Found and Where: 
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